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Let me first to summarize the status of the gas directive amendments in comprehensive legislative 
process: 
 
Phase I.  On 2 May 2001, the Commission presented a proposal for a Directive amending 

both Directives 96/92/EC and 98/30/EC. 
Phase II. The Economic and Social Committee delivered its Opinion on 3 October 2001. The 

 Committee of the Regions decided not to deliver an Opinion. 
Phase III. The European Parliament adopted its Opinion at first reading on 13 March 2002, 
                approving 157 amendments, of which 90 amendments related to electricity and 67 to gas. 
             In the light of this opinion, the Commission presented a modified proposal on 10 June 2002. 
 
Phase IV. On 3 February 2003, the Council EU adopted its Common Positions that consist from 
Decision of the Council of EU adopted by written procedure (1-3 February) (document No.5959/03). 
Decision aimed at accelerating the liberalization of the gas (and electricity) sectors in accordance with 
the agreement of the EU Energy Ministers reached at its meeting on 25 November 2002 and 
incorporating a large number of substantive amendments voted by the European Parliament.  
 
The Common positions relate to the following draft texts: 

-  Directive of the European Parliament and the Council aimed at amending Directive 
98/30/EC    concerning rules for the internal markets in gas; (doc. 15531/02). 

- Directive of the European Parliament and the Council aimed at amending Directive 96/92/EC 
      concerning rules for the internal markets in electricity; (doc. 15528/02) 
- Regulation of the European Parliament and the Council on conditions of access to the network 

for cross-border exchanges of electricity. (doc. 15527/02) 
 
The Common Position proposal, which is part of a package, together with the Regulation on conditions 
for access to the network for cross-border exchanges in electricity, contains "quantitative" provisions 
with regard to the liberalisation of Community electricity and gas markets for non–household users by 
1 July 2004, and a complete opening for all users by 1 July 2007, as well as "qualitative" provisions 
relating to the unbundling of transmission and distribution operators, public service obligations, 
regulatory tasks and third party access to gas storage, as well as rules on pricing and the allocation of 
available interconnection capacities for cross-border exchanges in electricity. 
 
The main elements of the Common position in gas are the following: 
a) Public Service Obligations (PSO) and protection of final customers (Art. 3 - Public service obligation 

and customer protection and Annex A – Measures on consumer protection; Art. 31(2) and (3) - 
Reporting). The Council retained, as a general principle, the protection of final customers and 
ensuring a high level of consumer protection. Examples of measures contributing to high standards 
of consumer protection and information are presented in an Annex A, which is mandatory for 
household customers. While public service requirements can be interpreted on a national basis, 
they have to be implemented in a transparent and non-discriminatory way. Storage facilities are 
essential means, amongst other things of implementing public service obligations such as security 
of supply. 

 
b) Unbundling of transmission system operators (TSO) (Art. 9) and unbundling of distribution system 

operators (DSO) (Art. 13, 29 and 33(2)). Transmission and distribution system operators 
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1 The Relevant documents were identified at non-binding form on internet from publicly available sources of EU. The 
author would like to apologize for oversimplification in the interpretation of incomplete legislation process.  



(TSO/DSO) should be independent, in terms of their legal form as well as their organization and 
decision making, from activities not relating to transmission, respectively, distribution. Moreover, 
TSO/DSOs have to fulfil four criteria on functional independence (compliance, managerial 
independence, etc.). However, functional independence regarding decision-making rights of the 
unbundled operator should not prevent some form of co-ordination between the parent company 
and its subsidiaries. It also should not imply or result in the requirement to separate the ownership 
of assets of the distribution network from vertically integrated undertaking. DSOs serving 100 000 
customers or less may be exempted from these provisions. Besides Member States may postpone 
(Art. 33) the implementation of legal unbundling for DSOs until full market opening.  Furthermore, in 
the context of the review procedure provided for in Art. 29, a Member State may, under certain 
conditions related to the manner in which it has carried out network access, request to the 
Commission to be exempted from requirements such as the legal unbundling for DSOs. This 
request may lead to the Commission submitting proposals to the Parliament and Council to amend 
the relevant provisions of the Directive or provide for other appropriate means. 

c) Unbundling of accounts (Art.17) Gas undertakings have to keep separate accounts for their 
transmission, distribution, LNG and storage activities, and for other gas activities. Supply activities 
to eligible and to non-eligible customers shall be separated in the accounts of these undertakings 
until full market opening. 

d) Third party access (Art.18) It is not quite obvious; to what extent EU intends to implement regulatory 
regime and whether there is still some flexibility towards the negotiated access. But it is intended 
that methodologies of tariff calculation should always be processed via regulatory authority 
approval (and in the other regime also tariffs themselves):  

1. Member States shall ensure the implementation of a system of third party access to the transmission and 
distribution system, and LNG facilities based on published tariffs, applicable to all eligible customers, including 
supply undertakings, and applied objectively and without discrimination between system users. Member States 
shall ensure that these tariffs, or the methodologies underlying their calculation shall be approved prior to their 
entry into force by a regulatory authority referred to in Article 25(1) and that these tariffs – and the 
methodologies, where only methodologies are approved – are published prior to their entry into force.  
2. Transmission system operators shall, if necessary for the purpose of carrying out their functions including in 
relation to cross-border transmission, have access to the network of other transmission system operators. 
3. The provisions of this Directive shall not prevent the conclusion of long-term contracts in so far as they 
comply with Community competition rules 

e) Refusal of access (Art.21) It lists the cases when the undertakings can apply this article a) lack of 
capacity b) problems with PSO c) serious economic or financial difficulties with Take or Pay 
contracts. Article 21 refers to Article 27 that further specifies the technical procedure of such 
refusal. 
1. Natural gas undertakings may refuse access to the system on the basis of lack of capacity or where the access to 

the system would prevent them from carrying out the public-service obligations referred to in Article 3(2) which 
are assigned to them or on the basis of serious economic and financial difficulties with take-or-pay contracts 
having regard to the criteria and procedures set out in Article 27 and the alternative chosen by the Member State 
in accordance with paragraph 1 of that Article. Duly substantiated reasons shall be given for such a refusal. 

2. Member States may take the measures necessary to ensure that the natural gas undertaking refusing access to the 
system on the basis of lack of capacity or a lack of connection makes the necessary enhancements as far as it is 
economic to do so or when a potential customer is willing to pay for them. In circumstances where Member States 
apply Article 4(4), Member States shall take such measures. 

 
f) Access to storage (Art. 19 and 31(3)). Along the lines of the Commission's proposal, access to 

storage, linepack and ancillary services may be organized on the basis of either negotiated access 
or regulated access (with published tariffs), while noting (recital 21) that, where the market is 
sufficiently competitive, access to storage/linepack/ancillary services could rely on market-based 
instruments. At the same time, the text clarifies in which circumstances access to storage may be 
limited and recalls the important role of storage facilities to implement e.g. security of supply (recital 
20).  
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g) Market opening and reciprocity (Art. 23, 28(2) and (3), and 31(3)) . The Council followed the two-
step opening proposed by the Commission, with 1 July 2004 for all non-household customers as 
set by the Barcelona European Council, and 1 July 2007 for all customers. 

 In cases where transactions where contracts for supply are refused because the customer is 
eligible in only one of the two Member countries, the Commission may, oblige the refusing party 
to execute the requested supply, at a request of one of the Member States of the two systems.  

 
Moreover the text provides for a progressive opening of the market for Member States still 
qualifying as emergent markets (Art. 28). 
1. Emergent Market - Member State not directly connected to the interconnected system of any other 

Member State and having only one main external supplier (supplier having a market share of more than 
75%). 

2. A member state, qualifying as an emergent market, may derogate from Articles 4 – Authorisation 
procedure, 9 – Unbundling of TSO, 23 (1) – Market opening and reciprocity and/or 24 – Direct Lines of 
this Directive.  Such State, which because of the implementation of this Directive would experience 
substantial problems may apart from the above mentioned Articles and also derogate from Articles 7 – 
Designation of SO, 8(1) and (2),– Tasks of SO, 11 – Designation of DSO, 12(5) – Tasks of DSO, 13 – 
Unbundling of DSO, 17 – Unbundling of accounts, 18 – TPA of this Directive. This derogation shall 
automatically expire from the moment when at least one of these conditions no longer applies (i.e. when 
the Member State no longer qualifies as an emergent market). Any such derogation shall be notified to 
the Commission.  

    
3. On the date at which such a derogation expires, the definition of eligible customers shall result in an 

opening of the market equal to at least 33% of the total annual gas consumption of the national gas 
market.  Two years thereafter, eligible should be all non-household customers (Art. 23(1)b), and three 
years thereafter, eligible should be all customers (Art. 23(1)c).   

4.  Where implementation of this Directive would cause substantial problems in a geographically limited area 
of a Member State, in particular concerning the development of the transmission and major distribution 
infrastructure, and with a view to encouraging investments, the Member State may apply to the 
Commission for a temporary derogation from Article 4 Authorisation procedure, Article 7 - Designation 
of SO, Article 8(1) and (2) - Tasks of SO, Article 9– Unbundling of TSO, Article 11 - Designation of DSO, 
Article 12(5) - Tasks of DSO, Article 13– Unbundling of DSO, Article 17– Unbundling of accounts, Article 
18– TPA, Article 23(1) – Market opening and reciprocity and/or Article 24– Direct Lines for 
developments within this area. 

 
h) Regulatory authorities (Art. 25 ) The common position, whilst confirming the Barcelona conclusions 

that it is left to Member States to define the institutional arrangements appropriate to carry out 
the regulatory tasks, clarified the formulation of Art. 25(1) by stating that the independent 
regulatory authorities are "at least responsible for ensuring non-discrimination, effective 
competition and the efficient functioning of the market, by at least monitoring" various rules and 
conditions listed in the Commission proposal. They are also responsible for approving ex-ante at 
least the methodologies underlying the terms and conditions for connection and access to 
networks and for balancing services, and have the authority to require ex-post modifications of 
these terms and conditions to ensure that they are proportionate and applied in a non-
discriminatory manner.2 The text also clarified the provisions (Art. 25(5) and (6)) concerning the 
prompt handling of complaints by administrative bodies. 

 
ch) New infrastructure (Art. 22) In the same spirit as the provision featuring in the proposal for a 

Regulation on cross- border exchanges in electricity, the Council included detailed provisions 
(Art. 22) whereby new major gas infrastructures or significant modifications to existing ones 
would be, totally or partially, exempted from Art. 18 on third party access, Art. 19 on access to 
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2 Main features of the draft described above formally include both regulated and negotiated access, however, the 
independent regulator might have a responsibility and a relevant authority at least for methodology. 
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storage, and Art. 25(2 and 3) on prior approval of terms and conditions for access. This 
exemption would take place under restrictive conditions and be subject to the Commission 
control. 

 
i) Exemptions (Art. 28(5) and (8)) Further to exemptions already granted under Directive 98/30/EC 

(e.g. for "Emergent and Isolated markets" and "Take-or-pay commitments") the common position 
introduces the possibility of time-limited exemptions for distribution infrastructure in specific 
geographical areas. The Commission is invited to review regularly all the derogations granted 
under this Directive in the framework of its reporting exercise. 

 
j) Implementation (Art. 33 ) 
 The Directive shall be implemented not later than 1 July 2004.  

By 1 January 2006 the Commission is due to produce a detailed report addressing i.a. public 
service issues as well as various issues related to the implementation and consequences of the 
market opening.  

 
 
Next Phase : 
Three official texts of Common Positions of the Council of EU including text on the Rules for the 
internal market in gas (plus corresponding text for electricity and text on Network access for cross-
border exchanges in electricity) should have been sent by February 10 to the European Parliament 
for a second reading under the co-decision procedure (Phase V.). 
The Commission also should have sent its detailed opinion with the Common Position to the 
Parliament by February 10, 2003. 
 
Future timing consideration   
While the official text No.15531/02 was finalized on 29 January 2003 and approved on 3 February, few 
days ago, earlier on January 27, 2003, the European Parliament�s Committee on Industry, External 
Trade, Research and Energy met and discussed unofficial text of Common Positions sent by the 
Council. Summary of discussions at this Committee’s Meeting suggested number of open issues 
identified at the unofficial text that resulted in conclusion that: 

• It is possible that the Directive may not be adopted this year if amendments adopted by 
the EP in second reading are not accepted by the Council and it is necessary to resort to 
the conciliation process, which cannot be excluded at this stage. 

• The Chairman stated that he hoped to be able to vote on this issue in Committee by May 
or June 2003. 

 

Conclusion : 

It is still difficult to estimate the timing of the further phases of the process and their final outcome.  
 
 


